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Bar Hosts Constitution Day Luncheon September I7

The United States Constitution was
adopted by the Constitutional Convention
on September 17, 1787. That document
has shaped much of our country’s history
over the past 223 years. But what do you
really know about the creation of
America’s foundational document? Could
it be that the Constitution was illegally
adopted? Is it true that a document
associated with freedom and democracy
was actually forged in secrecy? And why
might it matter that the Constitution was
the result of earlier failures by the

Mark your calendar for
upcoming Membership Meetings

Constitution Day Membership Luncheon
September 17

Employment Law Seminar
September 30

Lawyers Have Heart SK Run
October 2

Membership Luncheon
October 19
Speaker: ABA President Stephen Zack

Family Picnic
October 23
Dreher Park in West Palm Beach

Annual Holiday Party & Silent Auction
December 9

Second Annual Lawyer Variety Show
January 22, 2011

Wine Tasting Event

February 3

Bench Bar Conference
March 4

Joint Luncheon with South County Bar
March 22
Speaker: FL Bar President Mayanne Downs

Annual Judicial Reception
May 3

Law Day Luncheon
May 6

founders to establish a blueprint for
American government? Professor Michael
Allen of Stetson University College of
Law will discuss these issues as well as
current constitutional issues as we
celebrate the 223rd birthday of the United
States Constitution. Michael Allen is a
Professor of Law at Stetson University
College of Law teaching courses in Civil
Procedure, Remedies, Complex Litigation,
Constitutional Law I, Veterans Benefits
Law, Practice, and Policy, and the Federal
Courts and the Federal System. During his
time at Stetson, Professor Allen has
received the University level award for
Excellence in Teaching, been twice named
the Best All Around Professor, and five
times been awarded the Golden Apple
Achievement Award for teaching. He
graduated in 1992 from Columbia
University School of Law where he was a

Harlan Fiske Stone
Scholar during his
last two years.
Join us for
this special
luncheon honoring
Constitution Day
on Friday,
September 17,
2010 from 11:45 am to 1:00 pm at the
Crowne Plaza Hotel in West Palm Beach.
The cost is $25.00 for PBCBA members;
$35.00 for lawyers who are not members;
and judges are complimentary. How well
do you know the Constitution? There will
be a prize for the smartest table! To
register, log onto palmbeachbar.org.
A special thank you to our title sponsors:
Debra Duran & Associates; Lesser Lesser
Landy & Smith; Leopold-Kuvin and
Visual Evidence.

Scott Hawkins was
recently sworn in as
president-elect of
The Florida Bar by
Florida Supreme
Court Justice Peggy
Quince. His wife
Lisa holds the Bible
as immediate past
president Jesse
Diner looks on.
Congratulations to
Scott who will take
office as president

in June 2011.
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LETTERS TO THE EDITOR

The Palm Beach County Bar Association Bulletin

welcomes your comments on topics relating to the

law, the legal profession, the Palm Beach County
Bar Association or the Bar Bulletin.
Letters must be signed, but names
will be withheld upon request. The
editor reserves right to condense.

Send letters to:

\\ EDITOR Bar Bulletin

~ Palm Beach County Bar Association
1601 Belvedere Road, #302E
‘West Palm Beach, FL 33406

Welcome Aboard!

Meredith Trim joins the Bar
Association as its first Director of
Managed Mediation. Previously, she
worked as an Adjunct Professor at Palm
Beach State College teaching Business
Law and at FAU Honors College
teaching Constitutional Law. She also
volunteered at the Legal Aid Society of
Palm Beach County where she worked
with foreclosure defendants.

Meredith lives in Palm Beach
Gardens with her husband, and two
children ages 16 and 18. In her spare

Meredith Trim (right), Director of Managed Mediation
and Hutch Floyd, Mediation Coordinator

time, you can find her gardening, reading, and kayaking.

Hutch Floyd comes to us from The Legal Aid Society of Palm Beach County where
he was the Legal Assistant for the Foreclosure Defense Unit and staff attorneys.

Hutch grew up in Charlotte, North Carolina and attended UNC Charlotte. In his
spare time, he enjoys fishing, most recreational activities and cooking with good friends.

New Residential Mortgage Foreclosure Program

Palm Beach County homeowners facing foreclosure will now be guaranteed a
chance to work with their lenders as the courts try to reduce a foreclosure overload.
On July 12, the new Residential Mortgage Foreclosure Program opened its doors
with Meredith Trim as Director and Hutch Floyd as Mediation Coordinator. All
foreclosures are now subject to a new state Supreme Court order requiring mediation
on homesteaded properties before a foreclosure hearing is held. The mediations will
give owners and lenders a chance to see whether an alternative to foreclosure such as
a loan modification, deed in lieu of foreclosure or short sale, is an option. For
additional details, log onto www.palmbeachbar.org.
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Poets and
gardeners will tell
you that spring is
For me, it has
always been fall. Few things compare to
the joy of that opening weekend of the
college football season. There are new
faces everywhere, each team starts with
a blank slate, and the talk begins about
the possibility of a bowl bid, a
conference championship, or, for some,
a national championship. As a Gator,
I’ve become rather spoiled and
accustomed to winning seasons and
championships, so perhaps I look
forward to each new season with more

the season of renewal.

enthusiasm than many others (you know
who you are).

There are many parallels between
the college football season and our Bar
year. In the spring, instead of the first
weeks of practice, our committees are
formed through the appointment of
chairs and committee members. These
committees begin to meet and develop
their game plans for the coming year.
Summertime is generally the “off
season,” as many of our members travel
and take family vacations. When fall
rolls around, the Bar year truly kicks off.
Seminars and events are scheduled, and
members are networking at luncheons,
happy hours and continuing legal
education programs. The calendar year
concludes in December with the Bar’s
holiday party and the college football
conference championship games. In
January, a national champion is
crowned, the Bar begins to lay the
groundwork for the next year and the
cycle begins anew.

Fall is also a great time to
familiarize yourself with the many
benefits available to Bar members.
Members can set up their firms to accept
credit card payments through
Affiniscape; professional liability
insurance is available from USI Affinity;

September 2010

By Michael J. Napoleone

discounted payroll processing is
provided by Paychex; and AMO Office
Supply provides discounts on office
supplies. Many members are unaware
that several State approved online
courses are available to members, which
include online traffic school, the Parent
Education & Family Stabilization
Course, First Time Driver (DATA)
Course, and Florida Notary Service. If
accessed through the Bar’s website, a
small portion of the proceeds from those
courses are remitted to the Bar.
Discounted tickets to the movies and
many of Florida’s theme parks can be
purchased from the Bar office. A
complete list of member benefits is
posted on the Bar’s website. Not only do
these programs represent an excellent

pankauski

LAW FIRM
P.LLC.

value to members, but a portion of the
revenues generated through these
programs provides an additional stream of
revenue to the Bar that enables us to keep
the membership dues low. I hope you will
explore some of the available benefits of
your membership; for those already taking
advantage of these opportunities, thank you.
Let’s have a great year and Go Gators!

Go Gatorg!

litigation

(561)

514 - 0906

support@pankauskilawfirm.com
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Who are they?

rl CCI | Can you guess who these members are? Answers can be found on page 13.
If you have old pictures of yourself or other members that you’d like featured,
Om please send them to Patience Burns at the Bar Office.

Unified Family Court Practice Committee

The Palm Beach County Bar Association The UFC Committee started the 2010-2011
is pleased to welcome Miami lawyer Stephen year off with a well attended meeting to discuss the
N. Zack, a partner in the law firm Boies, future of the committee and what its focus should
Schiller & Flexner, as its guest speaker for a be. Attended by numerous local practitioners,
membership luncheon to be held on October leadership from the Clerk’s office, Magistrates
19. This luncheon will be co-presented with Kirigin and Williams, as well as Judges Kroll,
FAWL, the Cunningham Bar and the Hispanic Brunson and Lewis, the first meeting was quite
Bar Associations. Zack was elected as successful. In addition to looking into updating our
president-elect of the American Bar webpage on the Palm Beach County Bar’s website,
Association in 2009 — the first Hispanic we will be planning numerous roundtable
American to achieve that distinction. The son discussions on topics ranging from adoption to
of a Cuban mother and American father, Zack crossover cases to handling General Magistrate
is focused on promoting civics education, the importance of inspiring a cases. In addition, we will be looking into what
new generation of lawyers and ABA programs that advance access to our Committee can do to assist the shortage with
justice for everyone in the United States. In addition, he will work to create the supervised visitation/timesharing program,
a commission on Hispanic rights. Mark your calendar and watch the Bar’s Family Connections. It is possible this valuable
website for further information. resource may be lost and by reaching out to other

community organizations we are hopeful we can
come up with creative solutions to what could be a

devastating problem.
22222 222222 22 2 2 22 2 2 2 2 2 2 3 3 3 3 3 3 3 3 3 e e T The input of family practitioners and the Bench
is necessary to the success of this Committee. |

Help Needed fOI' Famllles Facmg Foredosure encourage you to join if you are not a member and

Beginning this fall, all foreclosures on homestead property come out for our next meeting: September 8, 2010
must be referred to mediation as a result of the Florida Supreme at the Law Library at the Main Courthouse. If you
Court ordered Residential Mortgage Foreclosure Mediation are not already a member of the Committee, please
Program (RMFMP). The program is designed to bring lenders and email me at eroy @sasserlaw.com to let me know
borrowers together with a specially trained mediator in an attempt you will be coming!
to find ways to avoid foreclosure. To assist in this process, the
Legal Aid Society of Palm Beach County is recruiting attorneys to

represent the homeowners at these mediations. This is a wonderful
opportunity to provide pro bono services in a limited capacity
while helping families keep their homes. The Legal Aid Society
will be providing training to those attorneys interested in
volunteering. Please visit our website at www.legalaidpbc.org for
more information about the training. You may also contact Kim
Rommel-Enright at 561-822-9769 or kenright@legalaidpbc.org.

Bubletin




North County Section

As a way to beat the heat,
the North County Section
recently hosted its first Summer
CLE and Cool Cocktail
Reception at Abacoa Golf Club
in Jupiter. Mark Murnan of
Complete Legal Investigations
spoke about Privacy Legislation
and its Impact on Attorneys.

Gary Gomoll, Sue Ellen Kenny, Wendy Murnan and Mark Murnan

Merryl Silverman
Haber joins Lesser,
Lesser, Landy and
Smith, PLLC.

LESSER LESSER LANDY & SMITH PLLC
ATTORNEYS AT LAW
- Personal Injury since 1927 -
4730 NW Boca Raton Blvd., Suite 100, Boca Raton, FL 33432 (561) 367-7799

18 years of legal and trial experience to direct and manage the Firm’s Boca Raton office, and

/

P lease join us in welcoming Merryl Silverman Haber to our Firm. Merryl brings more than

represent injured clients and their families in auto negligence (including commercial trucking) and
premises liability cases, and related liability injury cases. We are pleased to add such an experienced
attorney to our firm. www.lesserlawfirm.com

September 2010
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The Palm Beach County Bar Association's Employment Law Committee Presents:

"Second Annual Martinis and Migraines”

Employment Law Update, Getting Paid and Paying Out,
Issues with Solvency, Bankruptcy & Sanctions

Thursday, September 30, 2010 - 1:30pm—5:00pm
Bar Association office- 1601 Belvedere Rd., Suite 302 East West Palm Beach, FL

Program Schedule

1:00 - 1:30pm - Late registration check-in

1:30 - 1:35pm - Welcome & Opening Remarks - Cathleen A. Scott, Esq., Employment Law CLE Committee Chairperson,
Cathleen Scott, P.A.

1:35 - 2:20pm - FLSA Update & Hot Topics - Matthew N. Thibaut, Esq., Casey Ciklin Lubitz Martens & O 'Connell

2:20 - 3:10pm - Insolvency, Bankruptcy, & How to Enforce Employment Law Judgments - Alan R. Crane, Esg.,
Furr & Cohen PA

3:10 - 3:20pm - BREAK

3:20 - 4:10pm - The New Employment Reality, Sanctions & Rule 57.105 - Richard E. Johnson, Esq.,
Board Certified Labor & Employment Law Attorney

4:10 - 5:00pm - Listen and Learn - Judicial Round Table Discussion With Judges: Hornorable Judge
Glenn D. Kelley, 15th Judicial Circuit, Honorable Judge Robin L. Rosenberg, 15th Judicial Circuit,
and Honorable Judge Jonathan D. Gerber, 4th District Court of Appeal

5:00 p.m. Happy Hour: Share a Martini with colleagues compliments of ARC Mediation

Sponsored By: ARC Mediation Please drink responsibly

Bringing Pecple Togeiher

This course has been granted 4.0 CLER / 1.0 Ethics credits/ 3.0 Labor & Employ Certification credits from The Florida Bar.
Seminar cost is $115 for PBCBA members/paralegals; $155 for non-PBCBA members/paralegals if registered by 9/23/10; add $25 after that date.
All refund requests must be made no later than 48 hours prior to the date of the seminar.

Please check here if you have a disability that may require special attention or services. To ensure availability of appropriate accom-
modations, attach a general description of your needs. We will contact you for further coordination.

HOW TO EQI MAIL the completed l]] FAX the completed form = = ON-LINE at
=
Y el

REGISTER form w/check to 561/687-0007 e ) www.palmbeachbar.org

Name: Telephone #:
Address: Email Address:

Credit Card #: Visa: AMEX: Mastercard:

Name on the Card: Exp:

Amount to Charge: _$ Signature:

| will not be able to attend the seminar but would like to order the CD (allow 2 weeks for delivery) (9/30/10 Employ) Cost is the same as listed above, in
addition to $10 for shipping and handling.

Palm Beach County Bar Association, 1601 Belvedere Road, Suite 302E, West Palm Beach, FL 33406 Telephone: (561) 687-2800




Twitter appeared in the mainstream
a little over a year ago and, quickly
thereafter, critics charged that capping
our thoughts at 140 characters would
destroy the ability to communicate in
proper English. Instant messaging, after
all, had turned “text” into a verb and
whole sentences into acronyms. Twitter
satisfies our short attention span with
bite-size commentary while starving our
ability to focus on one thing at a time.
Will technospeak and twitterbabble
desecrate our pleadings and distort our
closing arguments?

Such fears might amount to putting
the “cart before the horse.” Rather than
be concerned about what might hijack
our vernacular, we should examine its
current state: most lawyers still speak
and write like they are nineteenth
century farmhands.

Think that’s “hogwash”? Few, if
any, of us have likely ever actually put a
real cart behind a live horse, much less
cleaned a pig. Yet you were likely
comfortable reading those expressions
about carts, horses, and hogwash. Our
language suffers from what one might
call the Bucolic Infection, a disease
which strikes lawyers who, in
exaggerated phrases, turn to country-fied
idioms in an effort to come across as an
easygoing everyman. You might say that
we have “gone to town” on those
platitudes.

Why do lawyers cling to farm-speak
when it has little application to our
modern daily lives? Perhaps it is an
effort to “harken back” to simpler times
when homespun wisdom would save the
day on Little House on the Prairie.
Meanwhile, present-day life is quite
different. The only blackberry you know
of probably has a small screen and
keyboard. Long ago we replaced the
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Will Twitter Ruin Your Legal Writing?

by Christopher B. Hopkins

loom and the sextant for a word processor
and GPS. Even that reference to Little
House recalls a time, three decades ago,
when you received a tv signal through an

antenna. Our language has been clearly “in
a rut” for more than two turns of a century.

Out with the Bucolic Infection, a verbal
virus! It is time to update how we
communicate.

Great sentiments of the modern era
can be encapsulated in 140 characters: (1)
Ask not what your country can do for you,
ask what you can do for your country; (2)
In the future, everybody will be world-
famous for fifteen minutes; (3) I have not
failed. I’ve just found ten thousand ways
that won’t work; or even (4) fifteen
minutes could save you fifteen percent or
more on car insurance.

Did Kennedy mean to say, “what’s
good for the goose is good for the
gander”? Was Warhol “getting down to
brass tacks”? Was Edison putting on a
“dog and pony show”? Is Geico a
“straightshooter”? It is more likely that
you have brandished the latter set of
clichés more recently than you’ve quoted
the former. Worse still, most of us have
little knowledge of waterfowl, brass tacks,
carnival shows or gunplay. So we do not
even know the meaning behind our own

words. We, as lawyers, are clearly “not out

of the woods.”

Yet, as lawyers, we should know
better. Even before law school, we have
been taught to keep it short. Judges and
juries might embrace a character limit on
lawyer-speak. We should be cognizant of
our word choices so that they naturally
communicate our thoughts with
meaningful expressions. Instead, we often

rely on outdated colloquialisms despite the

fact that, some time ago, the cows arrived
safely at home.

Do you have a case of the Bucolic
Infection? Consider Twitter to be your
diagnostic tool. Try to type a complex
thought into Twitter. Better “hold your
horses.” The 140 character limit
probably cut you off at first reference to
“the real McCoy.” Upon a second
attempt to put a leash on your words you
may find that “that dog doesn’t hunt.”
The 140 character cap compels you to
stop, think, and craft a sentence with
only the essential words. Consider the
effort it would take to turn your short
missive into something persuasive,
humorous or meaningful. Using concise
language takes more thought, not less.

Listen to people’s expressions
during conversations, hearings, and oral
argument. The Bucolic Infection is an
epidemic. It appears that we have
developed few new expressions since the
invention of the automobile. Perhaps it is
time that we communicate without pre-
packaged clichés or at least speak in
terms which have present-day application.

On the contrary, this is not a
recommendation that we import tech-
influenced slang into our pleadings
(OMG!). Leave that kind of talk to the
“spring chickens” and their newfangled
texting machines (i.e., your iPhone).
Instead, our first task should be to
eradicate the Bucolic Infection by
ridding our minds of outdated
expressions. There is some merit to the
emerging “short form” writing style (see
140characters.com). Stated differently:
when it comes to word choices, we
should, indeed, “throw the baby out with
the bathwater.”

Christopher B. Hopkins is the Chair
of the PBCBA Technology Commiittee.
He is a shareholder with Akerman
Senterfitt LLP and can be reached at
christopher.hopkins @akerman.com.

Bulletin



The Palm Beach County Bar Association’s
Law Practice Technology Committee Presents:

Is Your Firm’s Website Out of Compliance
With the Ethics Rules?

Friday, November 19, 2010 - 11:30a.m. — 2:10p.m.
Bar Association Offices 1601 Belvedere Road, #302E, WPB, FL

Program Schedule

11:30 a.m. - 12:00 p.m. Late Registration / Check In /Lunch

12:00 p.m. - 12:10 p.m. Welcome & Opening Remarks - Christopher B. Hopkins, Esq.,
Committee Chair, Akerman Senterfitt

12:10 p.m. - 2:10 p.m. “Your Website Probably Violates the Rules Regulating The Florida Bar -
Florida Supreme Court Mandates Compliance by July 1, 2010”

Speaker

Jan L. Jacobowitz, Esq., Director
Ethics & Professional Responsibility Program
Center For Ethics & Public Service
University of Miami School of Law

This course is expected to receive 2.5 CLER credits from The Florida Bar. Ethics credits are pending.
The cost of the seminar is $60.00 (includes lunch) for PBCBA members/paralegals;
$100 for non-PBCBA members/paralegals if registered by 11/12/10; add $25 to registration fee after that date.
All refund requests must be made no later than 48 hours prior to the date of the seminar.
___Please check here if you have a disability that may require special attention or services. To ensure availability of appropriate accommodations,
attach a general description of your needs. We will contact you for further coordination.

HOW TO —g MATL the completed h ~#. FAX the completed form ON-LINE at
REGISTER {!:_l‘_] form w/check 3 . to 561/687-9007 www.palmbeachbar.org
Name: Telephone #:
Address: Email Address:
Credit Card #: Visa: AMEX: MasterCard:
Name on the Card: Exp:
Amount to Charge: __ $ Signature:

1 will not be able to attend the seminar but would like to order the CD (allow 4 weeks for delivery) (11/19/10 Law Prac. Tech..) Cost is the same as listed above.

Palm Beach County Bar Association, 1601 Belvedere Road, Suite 302E, West Palm Beach, FL 33406. Telephone: (561) 687-2800



A recent United
States Supreme
Court decision has
resolved a conflict among the various
Circuits regarding how the value of
certain exemptions are claimed and the
effect on the trustee’s ability to
administer those assets. See, Schwab v.
Reilly, 130 S.Ct. 2652 (2010).

In Schwab, the debtor listed
business equipment on schedule B as an
asset and valued the business equipment
at $10,718.00. On schedule C, the
debtor claimed the business equipment
as exempt with the same value of
$10,718.00. The trustee did not object to
the exemption because the amount of
the claimed exemption was within the
allowed statutory dollar amount. When
the trustee later had the equipment
appraised and found out the equipment
was worth $17,200.00, the trustee filed a
motion to sell the equipment to recoup
the excess value for the bankruptcy
estate. The debtor opposed the motion
and argued that the equipment was fully
exempt because the trustee did not
object to the claimed exemption. The
bankruptcy court denied the trustee’s
motion and the district court and Third
Circuit affirmed. The United States
Supreme Court reversed and held that a
chapter 7 trustee (or another interested
party) is not required to object to a
claimed exemption that is within
statutory limits in order to preserve the
estate’s right to retain any value in the
asset beyond the value of the exempt
interest. Id.

In Schwab, the Court focused on
the language of 11 U.S.C. §522(1) which
states:

The debtor shall file a list of
property that the debtor claims as
exempt under subsection (b) of this
section... Unless a party in interest
objects, the property claimed as exempt
on [schedule C] is exempt.

The Court found the portion of 11
U.S.C. §522(1) that resolves this case is

September 2010

Baneruptey Conen

Supreme Court Decides Exemption Case

Submitted by: Marc P. Barmat

not the provision stating that the “property
claimed as exempt on [schedule C] is
exempt.” Rather, it is the portion that
defines the objection’s target, namely, the
“list of property that the debtor claims as
exempt under subsection (b).” Id.
Subsection (b) of §522 states a debtor may
exempt property specified under §522(d).
Most of the exemptions listed under
§522(d) specifically refer to a debtor’s
“interest” in the property up to a specified
dollar amount, not the property itself.
Therefore, the exemption claimed is the
debtor’s “interest” in the property and not
the actual asset. Accordingly, if the value
of the asset is greater than the debtor’s
interest in the property, then the trustee
may liquidate the asset and retain the value
of the asset over the claimed exempt value
for the benefit of the bankruptcy estate.

The practical effect of the Schwab
decision, as noted by the Court, is that if
a debtor wants to exempt the full market
value of an asset or the asset itself, the
debtor should list the value of the
claimed exemption as “full fair market
value” or “100% of the fair market
value.” This type of claimed exemption
will then encourage the trustee to
promptly object to the exemption if the
trustee wishes to challenge the claimed
exemption. If the trustee fails to object
or if the trustee’s objection is overruled,
then the debtor will be entitled to keep
the full value of the asset. If the trustee’s
objection is sustained, then the asset, or
a portion of it, will be turned over to the
estate. Either of these scenarios will
facilitate the prompt disposition of the
asset and provide the debtor and
creditors with finality.

This article was submitted by Marc
Barmat, Furr and Cohen, PA., One
Boca Place, Suite 337 West, 2255 Glades
Road, Boca Raton, FL 33431;
mbarmat@furrcohen.com

Florida Certified:
Circuit Civil Mediator (1991-Present)
Family Mediator (1998-Present)

NASD/FINRA Approved Mediator

Qualified Florida Arbitrator

Since 1/1/01, limiting his practice to all forms of effective dispute resolution, including pre-suit and
Court-ordered mediation, arbitration, conciliation, special master proceedings, and private judging.

W. Jay Hunston, Jr., PA.

PO. Box 508, Stuart, FL 34995
(772) 223-5503; Fax: (772) 223-4092
(800) 771-7780; Fax: (866) 748-6786

Email: wih@hunstonadr.com

W. JAY HUNSTON, JR.
Mediator/Arbitrator

e ].D. Stetson Univ. College of Law (1976)

* Florida Bar Board Certified Civil Trial Lawyer
(1983-2003)

* Florida Bar Board Certified, Emeritus in
Civil Trial Law (2003-Present)

Admitted to Practice in Florida and Montana
Hourly and Per Diem Rates Available upon Request

website: http://www.hunstonadr.com
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Welcome

Edward A. Garrison

to our Full Service Firm of
Mediators & Arbitrators

ARC Mediation

Bringing People Together

=
~
/ =4 \\4 Your Full Service Firm of Mediators & Arbitrators

Edward Rodgers * Walter Colbath, Jr * Edward Garrison*

>

/|
Steven Rubin, Esq. Brendan Heneghan, Esq.  JohnW. Gary llI, Esq.

Edward B. Deutsch, Esq.  Richard Meehan, Esq.

-

Terry Watterson, Esq. Gary S. Costales, Esq. Donna Melise, Esq. Micheal A. Edwards, Esq.

Gl |
4 ¥\

Connie Kerwick, Esq.  Lawrence Newman, Esq. Shane Kelley, Esq.  Jean Marie Middleton, Esq. Francis Geary, Jr., Esq. Ryan Copple, Esq.

ARC Mediation accommodates clients throughout Florida,
from Miami-Dade through the Treasure Coast and beyond.

561-712-4717 + www.arcmediation.com

Lawrence Ginsburg, Esq. * Retired Circuit Judge

Michael Gelfand, Esq.

v

John Henneberger, Esq.

Jane Socoloff, Esq.

|§l\

Thomas Kingcade, Esq.
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Probate Coonnen

Spendthrift Trusts Are Alive & Well
In Palm Beach County

By David M. Garten, Esq.

A spendthrift trust is a trust “created
with a view of providing a fund for the
maintenance of another, and at the same
time securing it against his own improvidence or incapacity for
self-protection.” See Croom v. Ocala Plumbing & Elec. Co., 62
Fla. 460, 57 So. 243 (1911). When a trust includes a valid
spendthrift provision, a beneficiary may not transfer his interest
in the trust and a creditor or assignee of the beneficiary may not
reach any interest or distribution from the trust until the
beneficiary receives the interest or distribution. See
§736.0502(3), Fla. Stat. [But see §736.0503 Exceptions to
spendthrift provision].

In Miller v. Kresser, 34 So. 3d 172 (Fla. 4th DCA 2010),
the settlor established a Trust for the benefit of her son, James
and named her other son, Jerry, sole trustee. The James Trust is
a discretionary trust under which Jerry has absolute discretion
to make distributions for James and James’ qualified spouse.
The James Trust contains a spendthrift provision and a
provision under Article V(B) which gives Jerry, as trustee, the
complete discretion to terminate the trust by distributing the
entire principal to the beneficiary for any reason.

James’ creditor sued to invalidate or pierce the spendthrift
provision in the James Trust. In the Final Judgment, the trial
court set forth a detailed account of James’ significant control
over the James Trust and over Jerry, as trustee. The court found
that Jerry had almost completely turned over management of
the trust’s day-to-day operations to James. James controlled all
important decisions concerning the trust assets, including
investment decisions. Jerry never independently investigated
these decisions to determine whether they were in the best
interest of the trust, and some of the decisions have turned out

+All Litigation Support Services
SUppOftS the Including but not limited to...
+Trial Exhibit Enlargements
Palm BeaCh County Color and Black & White -
Bar Association Docurents & Phls - Xy
«Document Scanning
66 Summation - Concordance - Sanction
you know us... iPRO - Tiff - PDF to Disk
we do all the
event signs!” »Document Production
Copying - Color Copying - Print Documents from Files
Binding - Digital Photo Printing - Blueprints Copied
- Video | Audio Tapes / DVDs / CDs Duplicated
X7 919 North Dixie Highway ,
\//mst Palm Beach, FL 33801 | a,qie Covente Tanes Gonvorted o CD
y g oar Clot W'/ ”
Free Pickup & Delive
[5 61] 655-4944 (in our extensivpe delivery area) ry

www.bettercopycenter.com
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to be unwise. The trial court concluded that Jerry simply
rubber-stamped James’s decisions and “serve[d] as the legal
veneer to disguise [James’s] exclusive dominion and control of
the Trust assets.” The court held that James’ exclusive dominion
and control over the James Trust served to terminate the trust’s
spendthrift provision, allowing James’ creditor to reach all of
the trust’s assets to satisfy his judgment. The court further
concluded that Jerry, by giving James control over the trust and
complete access to the trust’s assets, effectively turned over to
James all of the trust’s assets pursuant to Article V(B) of the
trust, thereby subjecting the assets to execution.

On appeal, the court found that under §736.0502(2), Fla.
Stat., a creditor could not reach any interest in a spendthrift
trust until the beneficiary received a distribution. Under §
736.0504(2), Fla. Stat., when a trust provided a trustee with
complete discretion over distributions, a creditor could only
reach the distributions made by the trustee and a creditor could
not compel distributions even if the trustee abused his discretion
in managing the trust. The court stated: “While we agree that
the facts in this case are perhaps the most egregious example of
a trustee abdicating his responsibilities to manage and distribute
trust property, the law requires that the focus must be on the
terms of the trust and not the actions of the trustee or
beneficiary. In this case, the trust terms granted Jerry, not
James, the sole and exclusive authority to make distributions to
James. The trust did not give James any authority whatsoever to
manage or distribute trust property.” As there had been no
distribution to the beneficiary, and as the trustee had complete
control over trust distributions, the court found that the trial
court erred in invalidating the spendthrift provisions and
permitting the creditor to reach undistributed trust assets.

In addition, the trial court erred in concluding that there
was a merger under the trust terms. For the merger doctrine or
Article V(B) to apply, Jerry would have to convey legal title of
the trust principal to James. This conveyance never occurred.
Moreover, the trial court did not terminate the trust, as would be
required with a merger or under Article V(B).

Of all the banks in South Florida,

only one has the distinction of being
called “The Lawyers’ Bank.”

For over 30 years, we have concentrated on providing law firms,
their partners, associates, staff and clients with an uncommon
level of attention and service. Which is why so many law

firms in South Florida count on Sabadell United Bank.
Whether it’s business or personal banking, or private banking,
our goal is to make a measurable difference in all relationships
through exceptional service, and constant focus on delivering
measurable results to our clients.

For more information, please call

Bud Osborne, Executive Vice President,

or Donn Londeree, Vice President at (561) 750-0075
or Vincent Cuomo, Vice President at (561) 688-9400
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Progessionalism Connen

The Dance of the Lawyer Expert:
What Ethical Duties and When?

by Culver “Skip” Smith IT1
on behalf of the Professionalism Committee

A respected South Florida partner in a
nationally prominent law firm recently was
disqualified from appearing as successor
counsel for the plaintiff in litigation in which he earlier had
been approached by the defendant’s counsel about the
possibility of serving as a testifying expert but was not hired.
The court based its decision on the conclusion that the lawyer
had received confidential information during a prehiring
conference with the defendant’s counsel and that the defendant
as a result would suffer an unfair disadvantage were the lawyer
thereafter to represent the plaintiff as counsel. Whether the
lawyer had, in fact, received information that was confidential
was hotly contested, but the court’s conclusion that it was
preordained the result. Although the case is unique to its facts
(potential testifying expert who was not hired representing the
adverse party in the same litigation), it suggests the timeliness
of revisiting the nature of an expert’s relationship with the
hiring party and the ethical obligations and limitations that flow
from it.

One must first distinguish between a testifying lawyer
expert and a consulting lawyer expert. The latter in effect serves
as co-counsel to the party’s lawyer, thus invoking all of the
ethical duties inherent in any lawyer-client relationship. The
more difficult conflict issues arise in the case of a testifying
lawyer expert.

The following principles seem well settled:

1. A lawyer serving as a testifying expert on behalf of a
party that is another lawyer’s or law firm’s client does not
thereby establish a lawyer-client relationship with that party.
See, e.g., ABA Formal Op. 97-407 (1997). Thus, with one
important exception, the conflict-of-interest rules do not apply:
The lawyer may concurrently or subsequently undertake a
representation directly adverse to the party for whom he or she

PBCBA Online

Courses
& Services

Florida Notary Public

Florida Online Traffic School

First Time Driver (D.A.T.A.) Course
Mature Driver Course

Parent Education and Family
Stabilization Course

www.palmbeachbar.org/online courses.php
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is testifying as an expert, because that party is not a client. That
is, no duty of undivided loyalty applies.

2. The important exception involves confidential
information. Here, “confidential information” refers to truly
confidential information of a party, not the broader “information
relating to the representation of a party” referred to in the
ethical rule on confidentiality. Most legal authorities hold that
any information provided to a testifying expert is discoverable,
including information that otherwise might be deemed
confidential. Nonetheless, the testifying expert may have a duty
under agency law to protect confidential information of the
party. When the expert wishes concurrently or later to undertake
representation adverse to the party for whom he or she is
testifying, the question becomes whether that duty would create
a substantial risk that the representation of the adverse party
would thereby be materially limited. If the lawyer cannot
reasonably believe that the representation would suffer no
material limitation, client consent is no cure.

Given the likely discoverability of all information furnished
to a testifying expert, one could reasonably contend that a party
hiring a testifying expert can harbor no reasonable expectation
of confidentiality or waives confidentiality by disclosing it to
the testifying expert (a third party). In a disqualification
proceeding, however, that argument likely will fall on
unreceptive judicial ears: in such matters the courts tend to be
swayed by a subjective sense of fundamental unfairness or by a
perceived need to maintain a “level playing field.”

It is important, therefore, to all concerned that the
testifying expert and the hiring party at the outset confirm the
role that the expert is expected to serve (testifying versus
consulting) and delineate the effects of that role on issues such
as confidentiality and disclosure of sensitive information. If the
expert’s role should change from testifying to consulting or to a
blend of both, further exposition of the ramifications is
essential. As one wag has said, the easiest thing to achieve in
human discourse is a misunderstanding. As with many ethical
issues, a misunderstanding is a dangerous thing.

Comments on this article are welcome. Skip Smith may be
reached at csmith@ culversmithlaw.com.

Do You Need a Mentor?

The Palm Beach County Bar
Association’s Mentor Program is
designed to provide members with
a quick and simple way to obtain
advice, ideas, suggestions, or general

information from an attorney that is
more experienced in a particular area of law. The mentors
provide a ten-to-fifteen-minute telephone consultation with a
fellow attorney, at no fee. Any member of the Palm Beach
County Bar, whether newly admitted or an experienced
practitioner, can use the program. Call the Bar office at 687-
2800, if you need a Mentor.



The following represents each new
member’s name, hometown, law school, and
date of admission to the Florida Bar and
law firm association.
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Denney Scarola Barnhart
& Shipley, P.A.

— South Florida
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— Florida;
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Arkansas; Nova University Law School,
1987; Clerk & Comptroller, Palm
Beach County

— Associate in St.
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Attorney’s Office, 17th Judicial Circuit,
Ft. Lauderdale

— New York; Albany
Law School Union University, 2000;
Partner in Fowler White Burnett P.A.

— Brazil; Faculdades
Mertropolitanas Unidas; Affiliate
Membership; Lake Worth

— Ukraine;
Florida State University, 2009; Gunster,
West Palm Beach

— Florida; St.
Thomas University, 2007; Government
Attorney, Ft. Lauderdale

— France;
Thomas Cooley Law School, 2009;
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THE SOLO & SMALL FIRM PRACTITIONERS COMMITTEE
Presents:

Managing the Finances and Cash Flow of your Firm
Wednesday, September 22, 2010
11:30 am to 1:00 pm
Bar Office
1601 Belvedere Road, 302E
West Palm Beach

® & 6 6 O O 6 O o o

11:30am - 11:45pm Check In / Late Registration

11:45am - 12:00pm Buffet Lunch Sponsored by (*> PNC

12:00pm 12:05pm Welcome - Opening Remarks: Debra Block
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Automation; Check Management; Credit Cards; Current
Market Conditions; Managing Liquidity and Investing Excess
Cash; Online Banking; Real Estate Financing; Wire Transfer
& Much More!.
Speakers Jeff Neve, Assistant VP Business Banker PNC Bank
& Mary Helen Johnson, VP Business Banker PNC Bank

The cost of the seminar, including lunch, is $10.00 for PBCBA members. Lawyers who are not
PBCBA members are welcome for $15.00. To avoid a $5.00 late fee, register by 9/20/10.

This lunch is expected to receive 1.0 CLE credit from The Florida Bar.

All refund requests must be made no later than 48 hours prior to the date of the seminar.

HOW TO 5 BY CHECK 1 =7 BY CREDIT CARD

T |
REGISTER ' Return this form 17:__4) For security purposes, your must register

with your check = K\{}::’l online at www.palmbeachbar.org

Please register me for the September 22, 2010 Managing the Finances and Cash Flow of your
Firm Luncheon.

Name: Telephone:

Address: City/Zip

Palm Beach County Bar Association, 1601 Belvedere Road, Suite 302E,
West Palm Beach, FL 33406. Telephone: (561) 687-2800
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Florida Bar Board of Governors Report

At its July 23, 2010, meeting in Sarasota, The Florida Bar
Board of Governors:

Heard that Proposed Advisory Opinion 09-1, addressing when
lawyers may contact government officials who are represented
by counsel, will be postponed until the board’s December
meeting to allow attorneys representing government entities
more time to make suggestions.

Approved a recommendation from the Board Review
Committee on Professional Ethics to allow the Professional
Ethics Committee to prepare an advisory opinion on the ethical
obligations of a lawyer who is asked to disclose confidential
information of a decedent by the personal representative of the
decedent’s estate.

Heard BRCPE Chair Carl Schwait report that the committee
will attempt to complete the Supreme Court mandated review of
Bar advertising and marketing rules and policies by the May
2011 meeting. On a related issue, he noted the U.S. 11th Circuit
Court of Appeals had ruled in Harrell & Harrell v. The Florida
Bar. The firm had claimed that five Bar advertising rules were
unconstitutional. A district court judge ruled in favor of the Bar,
but the circuit court found that four of the issues should have
further proceedings at the district court.

Heard President Mayanne Downs announce that immediate Past
President Jesse Diner will head up a Bar effort to prevent the
Legislature from adjusting pension benefits for judges. Twelfth
Circuit Chief Judge Lee Haworth, appearing earlier in the
meeting, asked for the Bar’s help on the issue saying reducing
benefits would make it harder to attract qualified lawyers,
especially civil practitioners, to the bench.

Approved an addition to Rule 4-1.5 governing the hiring of an
outside law firm to negotiate the resolution of medical lien
issues in a personal injury case.

Voted to approve a recommendation from the Standing
Committee on the Unlicensed Practice of Law to oppose
suggested amendments to the ABA Model Rules that would
allow attorneys licensed in foreign countries to register as
authorized house counsel in Florida or to appear pro hac vice in
the state. The committee said it would be hard to verify
licensing standards in foreign jurisdictions.

Approved the recommendation of the Program Evaluation
Committee to create a new section on alternative dispute
resolution.

Approved the recommendation of the Program Evaluation
Committee to create a nine-member committee to study
mandatory regulation of paralegals. PEC Chair Greg Coleman
said paralegals have come to the Bar requesting that they be
regulated by the Bar or the Supreme Court.

Approved the Investment Committee’s recommendation to hire
five fund managers for expanded investments in the Bar’s long-
term investment portfolio and to reallocate investment targets
for the new and existing investment categories.

Discussed e-filing and e-service and related rules that will soon
come to the board for its review and comment.

Approved a recommendation from the Communications
Committee to not list any ratings, including Martindale-Hubbell,
on the expanded Bar member profile page on the Bar’s website.

Approved the sunsetting of the 2008-10 legislative positions of

The Florida Bar and its committees and the rollover of selected
2008-10 positions requested by several sections for the 2010-12
biennium.

Should you have any questions, please contact one of the
Circuit’s four representatives: David Prather; Lisa Small;
Florida Bar President-elect Scott Hawkins; Greg Coleman or
Michelle Suskauer.

i rical
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From Page 4 1. Peter Broberg S
3. Skip Smith
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5. Eric Luckman

CLE CLASSES Now BEING
OFFERED ONLINE

We are very pleased to bring you another way to obtain
your CLE credit. In addition to the CD’s that we currently sell,
these same programs are now being offered for purchase
online to either download to your MP3 player or to listen to

right on your computer. That means when your CLER reporting period is
approaching, you can go right online and download seminars any time of the day or
night. To view a full listing of the seminars available, be sure to log on to our website
at www.palmbeachbar.org/continuing.php
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Injury Case to Refer?

We gladly pay a 25% referral fee in accordance with Florida Bar rules.

“AV” rated by Martindale Hubbell Auto Accidents

« American Association for Justice, National .
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Pensoual Tujury Connen

BP 0il Watch Out
the Suits are Coming

by Ted Babbitt

Unless you have been living in a cave for the last several
months with no electricity and no access to the news, you have
been bombarded by the results of the worst environmental
disaster in the history of the world, the BP oil spill. It is no
secret that commercial fisherman have suffered from Louisiana
to Florida and inevitably into Texas as well. A recent opinion of
the Florida Supreme Court in the case of Curd v. Mosaic
Fertilizer, LLC, 35 Fla. L. Weekly S341 (June 18, 2010) could
not be more timely. That case arose out of the Second District
Court of Appeal opinion in Curd v. Mosaic Fertilizer, LLC, 993
So. 2d 1078 (Fla. 2nd DCA 2008) in which the Second District
affirmed the dismissal of the lawsuit brought by commercial
fisherman against a fertilizer company that had polluted the
waters of Tampa Bay. The Supreme Court held that the
fishermen’s three count complaint for statutory liability under
Fla. Stat. 376.313(3) for common law strict liability by
Mosaic’s use of its property for an ultra hazardous activity and
for simple negligence all validly stated a cause of action. The
parallel to the BP Oil spill is inescapable.

In this suit the facts were that Mosaic had a phosphate
storage area on a creek which fed into Tampa Bay. The
complaint alleged that Mosaic had been warned by the EPA
that its storage pond dike was about to be breached and that
even a few inches of rain would result in the dike giving way.
On September 5, 2005, the dike was breached and the resultant
pollutants escaped into Tampa Bay. Fisherman claimed that
even though they owned no property on the Bay, their
livelihood was destroyed because the underwater plant life, fish,
bait, and crabs and other marine life were damaged along with
the reputation of the fishery products so that the fisherman were
both unable to fish and were alternatively unable to sell their
catch and had a resultant economic loss.

On the first count, the Supreme Court reviewed Fla. Stat.
376.313(3) which provides for a private cause of action for
anyone damaged as a result of pollution. Interestingly, a
predecessor to that act was entitled the “Oil Spill Prevention
and Pollution Control Act.” The statute provides for a private
cause of action for damages and attorney’s fees for polluting
the waters surrounding the State. The Court pointed out that the
statute permits recovery for damages to “natural resources
including all living things,” that negligence need not be proven
under this statute and that the only defenses are those
enumerated in Fla. Stat. 376.308 which includes acts of war,
acts by a governmental entity, acts of God or acts or omission
of a third party. The lack of property ownership is not a defense
and at 343 the Court holds:

“In sum, the Legislature has enacted a far-reaching

September 2010

statutory scheme aimed at remedying, preventing, and
removing the discharge of pollutants from Florida’s
waters and lands. To effectuate these purposes, the
Legislature has provided for private causes of action to
any person who can demonstrate damages as defined
under the statute. There is nothing in these statutory
provisions that would prevent commercial fisherman
from bringing an action pursuant to chapter 376.”

The Supreme Court rejected the Second District’s
conclusion that the economic loss rule precluded recovery in
this case. The Court cites with approval its opinion in Indemnity
Insurance Co. v. American Aviation, Inc., 891 So.2d 532 (Fla.
2004) which held that the economic loss rule only applied
where there was a claim for damages arising out of a breach of
contract or where the defendant was the manufacturer or
distributor of a defective product which had been itself damaged
but had not caused any personal injury or damages to any other
property. Since this case does not fall within the limited purview
of those two situations, it did not preclude recovery in this case.

The Court also concluded that there was a common law
cause of action for release of toxins as an ultra hazardous
activity. The Court held that this case involved the obligation of
a polluter to commercial fisherman that was different than to the
public at large. While other Courts have held that there can be
no recovery for purely economic loss when there is no bodily
injury or property damage, the Florida Supreme Court
concluded in this case that legal precept did not apply in this
case. The Court’s conclusion was that the reason behind that
general rule is to preclude liability for remote and speculative
injuries that the Defendant could not foresee. However, in this
case the Court disagreed with the Second District’s conclusion
that the fishermen did not “own” the fish in question at the time
of their destruction and, therefore, suffered no property damage.
The Court concluded that licensed commercial fisherman did,
indeed, have a foreseeable interest in the harvesting of fish
within waters that the defendant ultimately polluted. The Court
cited among other cases Louisiana ex rel. Guste v. The M/V
Testbank, 254 F. Supp. 1170 (E.D. La. 1981) where the
Louisiana Court allowed a claim by commercial fisherman
damaged when two ships collided resulting in pollution of the
waters by chemical cargo.

The Court also held that a cause of action for common law
negligence was sustainable in this case citing the classic four
elements necessary to prove negligence including duty, a breach
of that duty, proximate cause and damages. The duty in this
case, the Court concluded, arises because the fishermen are
encompassed within a foreseeable zone of risk damaged by the
pollution in question. The Court thus concluded

“Here, the discharge of the pollutants constituted a

tortious invasion that interfered with the special interest
of the commercial fishermen to use those public waters
to earn their livelihood. We find this breach of duty has

Continued on page 17
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IN NEED OF CLER CREDIT? WE CAN HELP! 8.2.10
The Palm Beach County Bar Association (PBCBA) offers CLE hours from the sale of audio CD’s recorded at previously held live seminars of
the Association. We also have copies of audio CD’s of live seminars from the Orange Co. Bar Assoc. (OCBA), Clearwater Bar Assoc.(CBA),
Hillsborough Co. Bar Assoc.(HCBA), and the Dade Co. Bar Assoc.(DCBA). CLE content is now available to purchase online to download either to
your computer or your iPod at our webpage @ www.palmbeachbar.org Members and non-members can benefit from this simple way of acquiring
CLE and Ethics hours. To order, place an “x” next to the tapes you would like to order, complete this form and return to the Palm Beach County Bar
Association, 1601 Belvedere Road, Suite 302E, West Palm Beach, FL 33406 or fax to 561/687-9007. PLEASE WATCH EXPIRATION DATES.

Credit Ethics PBCBA Non Expires
| Sponsor Course Title Gen’l Hours Member Member

PBCBA Trial Superstars “Planes, Trains, Trucks & Boats”(CD)+++2.0 9.0 $200 $240 9/27/10
Aviation; 2.0 Admiralty; 7.0 Civil Trial Cert. credits

PBCBA Technology & Ethics Seminar(CD) (Solo Seminar) 35 25 $100 $140 10/21/10

PBCBA Leadership for Lawyers(CD) 4.0 $75 $115 11/08/10

PBCBA 26" Estate&Probate Seminar(CD)+++1.0Crim;.50Marital; Tax;R/E 9.5 5 $225 $265 11/13/10
— 6.5Wills Cert. credits

PBCBA 20™ Ann’l Community Assn. Law(CD)+++1.0Constr / 1.0R/E Cert. 3.5 3.5 $125 $165 12/05/10

PBCBA We Will Survive R/E Spring Sem.(CD)+++5.0 R/E Cert. 5.0 4.5 $155 $195 12/12/10

PBCBA Entity Selection and Structuring (CD) +++1.0 Bus Lit Cert. 1.0 $25 $65 05/12/11

PBCBA Inside the Appellate Court(CD)+++2.5 Appellate Practice Cert. 5.0 1.0 $150 $210 06/04/11

PBCBA Special Needs Trusts(CD) +++1.0 Civil Trial; 4.5 Wills; 4.5 Elder 6.0 1.0 $165 $205 06/15/11
Law; .50 Tax Cert.

PBCBA Charging Liens, Retaining Liens...(Fam. Law) (CD) 1.0 $25 $65 7/15/11
+++1.0 Marital/Family Law Cert.

PBCBA Winter R/E — Hot Topics in a Cold Market (CD)+++4.0 R/E 4.0 4.0 $145 $185 7127/11

PBCBA The View From the Bench (Bankruptcy Seminar) (CD) 2.0 $50 $90 7/29/11

PBCBA ADR in 2010(CD) +++***6.0 Civil Trial; 8.0 R/E 8.0 2.0 $225 $265 8/8/11

PBCBA Real Estate Issues in Bankruptcy Cases (Bankruptcy Seminar)(CD) 2.0 $50 $90 8/26/11

PBCBA Practical & Ethical Considerations in eDiscovery (Com’l Lit 4.0 4.0 $145 $185 9/5/11
seminar)(CD) +++ 3.0 Bus. Lit./3.0 Civil Trial Cert

PBCBA Trial Superstars “Trying the Catastrophic Injury Case” (CD) 7.0 $175 $215 9/07/11
+++5.5 Civil Trial Cert.

PBCBA Impact of the Current Economy on Pl Cases(CD)+++3.5 Civil 4.5 5 $120 $160 10/16/11

PBCBA View from the Panel — Local Trustees(CD) (Bankruptcy Sem.) 2.0 $50 $90 10/20/11

PBCBA What's New in Construction Law(CD)+++3.0 Bus Lit; 4.0 Constr. 4.0 5 $110 $150 10/22/11

PBCBA Securities Litigation 2010(CD) +++ 2.5 Bus Lit; 2.5 Crim Trial; 2.5 3.0 1.0 $90 $130 10/28/11
Civil Trial Cert.

PBCBA Practical, Legal and Ethical Considerations in the Use of Experts (CD) 4.0 4.0 $145 $185 11/10/11
(Com’| Lit. Seminar) +++3.0 Bus. Lit. Cert. credits

PBCBA 27" Estate Probate Seminar(CD)+++6.0 Elder Law/6.0 Wills, 8.0 2.0 $225 $265 11/19/11
Trusts & Estates Cert.

PBCBA Client Intake and Consultation(CD)+++1.0 Marital Fam. Law Cert. 1.0 $25 $65 11/21/11

PBCBA 21> Annual Community Assn. Law Seminar(CD)+++3.5 R/E 3.5 3.5 $125 $165 12/4/11

PBCBA Special Needs Trusts(CD) +++1.0 Civil Trial; 4.5 Wills; 4.5 Elder 6.0 1.0 $165 $205 06/15/11
Law; .50 Tax Cert.

PBCBA Winter R/E — Hot Topics in a Cold Market (CD)+++4.0 R/E 4.0 4.0 $145 $185 7/27/11

+++Indicates Certification credits available; **CM credits. Please contact the Palm Beach County Bar Association for more detailed information.
Please call Eva Gray at (561) 687-2800 with any questions or for additional information.

PLEASE ALLOW SEVEN (7) BUSINESS DAYS PREPARATION TIME WHEN ORDERING TAPES. THERE WILL BE A $25 FEE FOR RUSH ORDERS.
NEW MEMBERS MAY JOIN THE PALM BEACH COUNTY BAR ASSOCIATION FOR $100. APPLICATIONS FOR MEMBERSHIP CAN BE OBTAINED
ON OUR WEBSITE AT www.palmbeachbar.org . RENEWAL OF DUES FOR PREVIOUS MEMBERS IS $125.

ORDER INFORMATION: Orders can be faxed to (561) 687-9007

Name: Firm Name:

Street Address (no P.O.Boxes):

City State Zip U PBCBA Member 0 Non-PBCBA Member
Telephone: Email Address:

O Add $25 for rush fee (order processed w/in 3 business days) O Please call when order is ready to be picked up

Q Please mail (add $10.00 for shipping and handling) (payment must be received before items will be mailed or picked up)

PAYMENT INFORMATION: Payment Enclosed: Check # Amount: $

Tape Order Subtotal: $ Please bill my creditcard: O MC QO VISA QO AMEX Amount: $
Shipping/Handling: + $10.00 Signature

Rush Fee: + $25.00 Credit Card #:

Total Due: $ Expiration Date:

NOTE: THE PURCHASE OF EACH CD IS VALID FOR INDIVIDUAL USE ONLY.
DEFECTIVE RECORDINGS WILL BE REPLACED ONLY IF RETURNED WITHIN 30 CALENDAR DAYS FROM INVOICE DATE.




THE LAw OFFICES OF

CATHLEEN ScortT, P.A.

Got

[Labor Pains?

We Can Help

Lindsay Hanson, Cathleen Scott, Deborah Baker

EMPLOYMENT « HEALTHCARE -+ CRIMINAL LAW

www.floridalaborlawyer.com
250 S. Central Blvd, Suite 104A - Jupiter, FL 33458

Satellite - 101 Northpoint Parkway * West Palm Beach, FL 33407
(P) 561-653-0008 - (F) 561-653-0020
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Commencial Litigation Connel

By Hank Jackson

Florida’s non-compete statute, enacted
in 1996, contains a remedy section
providing that “a court shall enforce a
restrictive covenant by any appropriate and
effective remedy, including temporary and
permanent injunctions.” Fla. Stat. §
542.335(1)(j) [emphasis added]. While injunctive relief is a
contemplated remedy and the statute goes so far as to provide a
presumption of irreparable harm in such cases, damages are
also available. However, when establishing damages in non-
compete cases, courts hold plaintiffs to strict proof
requirements as to causation. As recently explained in
Proudfoot Consulting Company v. Gordon, 576 F. 3d 1223
(11th Cir. 2009), evidence that the breaching party received ill-
gotten gains is insufficient proof of damages under Florida law.

Because it is sometimes easier to prove the ill-gotten gains
to the breaching party than the actual losses of the enforcing
party, plaintiffs may overly focus on the benefits to the
breaching party. The error in this approach is that, under
common law contract damage theories, one party’s gain is not
necessarily the cause of the other party’s loss. In Proudfoot,
after analyzing several Florida cases, the Court concluded that
there was no legal authority for the recovery of ill-gotten gains
from a defendant in a breach of contract claim. Id. at 1245.
Consequently, Proudfoot reversed the trial court’s award of
damages that was based on ill-gotten gains. The Court reasoned
that damages for breach of a non-compete are intended to make

the prior employer whole and not to punish the former employee.

Id. at 1242. At the same time the Court reversed the damage
award, it affirmed the injunctive relief granted. Id. at 1246.
The misconception that ill-gotten gains is a proper remedy

|ll-Gotten Gains Inadequate to Prove Damages for Breach of Non-Compete

may result from the fact that a related cause of action does
actually permit it. The non-compete statute refers to Florida’s
Uniform Trade Secret Act. A valid non-compete must be
supported by one or more legitimate business interests. And the
protection of trade secrets, as defined by the trade secret act, is
specifically listed in the non-compete statute as the first example
of such a legitimate business interest. Fla. Stat. §
542.335(1)(b)1. The trade secret act, however, has a separate
remedy provision. Unlike the non-compete statute, its remedy
provision specifically provides that damages may be based on
“unjust enrichment” or “reasonable royalty” — both of which
look to the benefit to the violator and not simply the loss to the
plaintiff. Fla. Stat. § 688.004.

Furthering the confusion, a count for breach of a non-
compete and a separate count for violation of the trade secrets
act are often brought in the same lawsuit. However, the count
for breach of the non-compete is usually substantially easier to
establish. This is because the second listed legitimate business
interest in the non-compete statute (the first being trade secrets)
is “valuable business information ... that otherwise does not
qualify as trade secrets” Fla. Stat. § 542.335(1)(b)2. Since
proving the existence of “valuable business information” is less
burdensome than establishing a bona fide trade secret, this
second listed legitimate business interest is more often
ultimately relied upon in enforcing a non-compete.

There are many times a plaintiff should recover damages
for breach of a non-compete. However, evidence of ill-gotten is
simply inadequate proof.

Hank Jackson is a commercial litigator with Shutts &
Bowen LLP

The Judicial Relations Committee is hosting
the next in its series of Judicial Luncheons on
September 8, 2010, 11:45am — 1:00pm.

The topic for the luncheon is "Voir Dire”.

BP Ol

Continued from page 15

given rise to a cause of action
sounding in negligence. We note,
however, that in order to be entitled
to compensation for any loss of

Agenda includes Pre-screeing Venire; Effective voir dire; Challenges for Cause; Court
rules/procedures (if any) for peremptory challenges.

Lawrence E. Brownstein, Lawrence E. Brownsiein, PLLC, will moderate the luncheon.

The Judicial panelists for this luncheon TBA.

Cost: $30 PBCBA Members, if registered by September 1, 2010;
add $10 after that date.

Luncheon for PBCBA Members only.
This event is limited to 50 registrants; pre-registration is required.
This course has been granted 1.0 CLER from the Florida Bar.

Location: Main Courthouse, north end of cafeteria.

This event is limited; RSVP’s are required. Please register online.
Walk-ins cannot be accommodated.

September 2010

profits, the commercial fishermen
must prove all of the elements of
their causes of action, including
damages.”

The probabilities are great that this case
will form the bedrock of litigation against BP
Oil as a result of the Gulf oil spill. It is hard
to imagine a better template for that
litigation.

NOTE: BECAUSE A NUMBER OF PEOPLE
HAVE REQUESTED COPIES OF PAST ARTICLES,
A COMPILATION OF THESE ARTICLES IS NOW
AVAILABLE TO MEMBERS OF THE PALM BEACH
COUNTY BAR ASSOCIATION, FREE OF CHARGE,
BY CALLING (561) 684-2500.
Page 17
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CLASSIFIED ADVERTISING RATES: TO
PLACE AN AD: 1) Please fax all ads to
561/687-9007 by the 25th of the month. 2)
Upon receipt you will be notified of cost. 3)
Send payment by the 25th of the month. 4)
Cost: 50 words or less $50, 50-75 words
$65, up to 75 words $75. 5) Members
receive one free classified ad per year
(excluding professional announcements).
Web-site advertising is also available

for a cost of $50 for a two week run.
Payment must be received prior to
publication and renewable only upon
receipt of next payment.

The Palm Beach County Bar Association,
its officers, directors, and staff do not
endorse any product or service advertised.
The PBCBA is committed to equal
employment opportunity and does not
accept employment ads which imply a
preference based on race, color, sex,
religion, national origin, disability, familial
status, sexual orientation, age, marital
status and gender identity or expression.

POSITIONS AVAILABLE:

CORPORATE PARALEGAL FOR
DELRAY/BOCA LAW FIRM: Detail-
oriented for preparation and review of
regulatory filings, board resolutions
certifications, affidavits, maintenance of
corporate records for U.S. — international
companies; capitalizations, entity
formation documents, liquidations,
dividends, distributions, incorporations
and pledges and draft tax returns,
valuations and appraisals. RE paralegal
experience a + but not necessary. 3+ years
experience only! Benefit package. Email
resume: cknight@chapin-law.com.

CASE MANAGER: Position available in
personal injury Plaintiff’s law firm in
WPB. All work will be pre-suit.
Significant experience required in case

management in a personal injury law firm.

5 days/week, 40 hours. Benefits. Email
resume with cover letter to Marion
Diamond, Legal Administrator at
MDiamond @800goldlaw.com.

GENERAL COUNSEL: Seeking
attorney for 90-120 temporary assignment
to assist with multiple transactions.
Corporate and commercial law experience
helpful but not a requirement. Must be
able to communicate effectively with

Page 18
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upper management, mature, reliable
and professional. Compensation
commensurate w/ exp.

Send resume & salary req. to
ktreadwell @royalmanagement.com.

PROFESSIONAL ANNOUNCEMENTS:

The following announce their availability
for referral, assistance and consultation.

SCOTT SUSKAUER: “AV” rated, Board
Certified Criminal Trial Lawyer. Over 20
years of experience. All criminal matters
in State and Federal Court including
felonies, misdemeanors, DUI, juvenile
and traffic matters, 1601 Forum Place,
Ste. 1200, WPB, FL 33401;

(561) 687-7866. www.suskauerlaw.com.

GREGORY TENDRICH, Esq.: FINRA
Arbitrator, Certified County Court
Mediator & Former Series 7 licensed VP
& Asst. General Counsel to Wachovia
Securities and other local NYSE/FINRA
brokerage firms, is accepting referrals and
is available to co-counsel, provide
trial/arbitration consultation or assistance
in stock loss and investment related
disputes, including prudent-investor,
suitability, churning and
misrepresentation claims in addition to
SEC, FINRA, NYSE and other regulatory
enforcement matters. Please call

(561) 417-8777 or visit
www.yourstocklawyer.com.

GREY TESH: “Criminal Law is not
black & white, it’s Grey.” Board certified
criminal trial specialist. President, Palm
Beach Association of Criminal Defense
Lawyers. Federal and State cases.
www.aaacriminaldefense.com

(561) 686-6886.

OFFICE SPACE:

PROFESSIONAL OFFICE SPACE
FOR LEASE: First floor in Downtown
West Palm Beach. Room for two
professionals and staff. Walk to
courthouse, off street parking. Move-in-
ready. Many built-in features. Flexible
lease terms. Call Steven at (561) 659-7009.

BOCA RATON - Best location. Glades
Road near I-95. Luxurious “inside” office
in newly renovated suite. Secretarial
space, telephone, DSL, conference room,
copier and facsimile. Reasonable rent.
Contact: Barbara (561) 361-8300.

PBG LAW FIRM in prime PGA
Boulevard location has two furnished
offices and secretarial space to sublease.
Reception, kitchen and conference room
privileges included. Please call (561) 478-
5353 for more information or email
wsilverstein @ visabank.com

WEST PALM BEACH: Multiple law
offices with secretarial areas available in
prestigious lakefront office building. Rent
includes receptionist, use of conference
room(s), telephone system, DSL service
and kitchen facilities. Copier/scanner and
garage parking available.

Call (561) 659-6457.

FURNISHED OFFICE IN CLASS A
BUILDING: Abacoa/Jupiter to share
with experienced litigation attorney.
Includes receptionist, telephones,
secretarial space, plenty of parking,
conference room, kitchen, internet access.
Friendly, professional office. Referrals
possible. Turn-key and ready for move in.
Close to I-95 and Scripps. Call Robyn
(561) 721-3890.

PALM BEACH GARDENS: PGA &
Prosperity area. Two large offices in suite
of law offices. Rent includes receptionist,
library, conference room, kitchen,
electric. 2nd floor of a two-floor elevator
building. Available immediately. Very
congenial group of attorneys and great
north county location. Call Mary Leah
(561) 622-8100.

OFFICE SPACE FOR LEASE: $1,500.
Corner office floor to ceiling windows 15
x 12; adjoining assistant office with floor
to ceiling window 11 x 12; utilities
included. Wireless internet and phone
system available, approximately $170 per
month. Beautiful tree lined building,
month to month lease available. Palm
Beach Gardens; corner of Prosperity
Farms Rd and RCA Blvd. Contact Sandy
(561) 625-6066.

HEARSAY

- Patrick J. Casey has been
appointed to a three-year
term on the board of The
Florida Bar Foundation, a
statewide charitable
organization that works to

expand access to justice on behalf of
Florida’s legal profession.

Bulletin



of the Law
and Mediation Offices of
Rand Hoch, P.A. was
honored with the Compass
Leadership Award in
recognition of his work to
achieve inclusive social justice.

, PA. and
, P.A. are pleased to announce the
formation of Klein & Jonas, a partnership
including professional associations,
located at 2801 PGA Blvd., Suite 110,
Palm Beach Gardens, FL 33410. Phone
(561) 478-1566.

- McCabe Rabin, P.A.
. announces that

) &Y has joined the firm

S h as an associate. He

A graduated from the
University of Florida’s School of Law in
2008 and is the Vice-Chair of the Florida
Bar’s Business Litigation Committee.
Mark is the firm’s fourth lawyer.

Thomas Schwartz, Esq.

has
joined the law firm of
Leopold~Kuvin, P.A. as
“Of Counsel.” His areas of
practice include medical,
hospital and nursing home
malpractice, personal injury, wrongful
death, and product liability.

has
been included in Super
Lawyers South Florida
2010 edition and named to
Florida Trend’s 2010 Legal
Elite. Ms. Morris is a
partner of Elder Law Associates PA, with
offices in Boca Raton, Aventura, West
Palm Beach, and Weston.

3 dark wood
secretary desks with returns, 1 secretary
desk, no return. Lanier dictation
equipment, computer equipment. Misc.
office furniture. Email wbmccall@aol.com.

Our congratulations

The PBCBA has discount movie
tickets available for its members.
Remember, these tickets make great
gifts for family, babysitters, staff, clients
and end of the year gifts for teachers.
Savings are available for the following
theaters:

*Muvico Theater - $7.50 each
($10.00 at box office)

*Regal Theaters $7.50 each
($10.00 at box office)

*Cobb Theatres $7.50 each
($10.00 at the box office)

Come by the office and_pick up
your tickets today

(payment only by che

or credit card). Ticketl;x/ 74
will only be FedEx’d R
(not mailed) if member
provides us with a FedEx numbe
PRICES ARE SUBJECT

TO CHANGE

Edward B. Deutsch, Esq.

their 50 years of service to the practice of law.

Your Full Service Firm
of Mediators & Arbitrators

September 2010

561-712-4717

ARC Mediation accommodates clients throughout Florida, from
Miami-Dade through the Treasure Coast and beyond.
www.arcmediation.com

Page 19



PAST

M. CARMICHAEL WAREING T. MILLER*
RICHARD P ROBBINS¥  CHARLES B, FULTON*»*++
LR, BAKER* J. LEO CHAPMAN*
HARRY A. JOHNSTON* ~ ELWYN L. MIDDLETON*
GEORGE W, COLEMAN*  H. ELHO ROBINSON*

H.C. FSHER®*** J. STOCKTON BRYAN, R.
MARSHALLB. WOOD*  HAROLD G, MAASS*

E HARRIS DREW**  ROBERT E CROMWELL

BE PATY* CHARLES H. WARWICK I

JOSEPH §. WHITE* PHILLIP D. ANDERSON

GAVIN LETTS*

JAMES S. ROBINSON
CHARLES H. DAMSEL, JR.
EDWARD LEWIS
RAYMOND ROYCE
PETER VAN ANDEL
LARRY KLEIN
THEODORE BABBITT
JOHN FLANIGAN
SIDNEY A STUBBS, JR.
JOSEPH . REITER**

HENRY P. LILIENTHAL* FREDERICK C. PRIOR JOHN B. McCRACKEN
MANLEY P. CALDWELL* JAMES C. DOWNEY* DAVID L. ROTH
WILBUR E. COOK* WILLIAM A. FOSTER D. CULVER SMITH Il
W. MURRAY HAMNER* ALAN F. BRACKETT* TIMOTHY W. GASKILL
RICHARD PRESCOTT* ROBERT D. TYLANDER* ARTHUR G. WROBLE
RUSSELL MORROW* ROBERT McK FOSTER* GUY C. HILL

CULVER SMITH* JOHN M. FARRELL PATRICK J. CASEY
RAYMOND ALLEY* H. LAURENCE COOPER, JR.*  JAMES G. PRESSLY, JR.
C.Y. BYRD* JOHN R. DAY* PATRICK C. MASSA
WILLARD UTLEY* JOHN L. BURNS* STEVEN A. STINSON
C.H. ERNEST* HARRY JOHNSTON II CARL M. MATHISON, JR.
* DECEASED

e FLORIDA BAR PRESIDENT

e DECEASED, FLORIDA BAR PRESIDENT, SUPRENE COURT JUSTICE

i DECEASED, FLORIDA BAR PRESIDENT

ok DECEASED, FLORIDA BAR PRESIDENT, FEDERAL COURT JUDGE

ROBERT V. ROMANI*
MICHAEL P. WALSH
JULIEANN ALLISON
MICHAEL A. VISCOMI
CAROL McLEAN BREWER
JERALD §. BEER

JOHN G. WHITE [11**
MICHAEL T. KRANZ
EDWARD DOWNEY
SCOTT G. HAWKINS
AMY L. SMITH
GREGORY W. COLEMAN
LISAS. SMALL

STANLEY D. KLETT, JR.
THEODORE J. LEOPOLD
MANUEL FARACH
MEENU T. SASSER
RICHARD D. SCHULER
MICHELLE SUSKAUER

PALM BEACH COUNTY BAR ASSOCIATION

1601 Belvedere Road, Suite 302 East, West Palm Beach, FL 33406

CALENDAR

PRESORT STD
US POSTAGE
PAID
WEST PALM BCH FL
PERMIT NO. 66

Friday, September 3,
11:45am — 1:00pm
Judicial Relations
Committee Meeting
Judicial Dining Room,
Main Courthouse

Monday, September 6
Court Holiday — Labor Day
Bar Office Closed

Wednesday, September 8,
11:45am — 1:00pm
Judicial Luncheon
North end of Cafeteria,
Main Courthouse

Wednesday, September 8,
11:45 am — 1:00pm
Unified Family Practice
Committee Meeting
Judicial Dining Room,
Main Courthouse

Wednesday, September 8,
5:30pm — 6:00pm

PBC FAWL Welcome &
New Member Reception

Thursday, September 9
Court Holiday — Rosh Hashanah
Bar Office Closed

Thursday, September 9 — 12
YLD BoG Meeting
Ritz-Carlton, Amelia Island

Friday, September 10,
8:30am — 9:30am

ADR Committee Meeting
Bar Association Office

Tuesday, September 14,
Noon — 1:00pm

YLS Board Meeting
Bar Association Office

Tuesday, September 14,
5:30pm — 7:30pm

Judge Garrison Transition Party
McCormick & Schmicks, City Place

Wednesday, September 15,
Noon — 1:00pm

Professionalism Committee

Meeting

Bar Association Office

Thursday, September 16,
11:45am — 1:00pm
PBC FAWL Luncheon

Panel of Past Florida Bar Presidents

Thursday, September 16,
5:30pm — 7:00pm

NCS Happy Hour

Brio’s, Palm Beach Gardens

Thursday, September 16,
6:00pm — 8:00pm
Christian Legal Society
Women’s Gathering
Panera Bread, Village Blvd.

September 2010

Friday, September 17,
11:30am — 1:00pm
Constitution Day Luncheon
Crowne Plaza Hotel

Friday, September 17,
Noon — 1:00pm
Cunningham Bar Assn.
Monthly Meeting
Library, Main Courthouse

Tuesday, September 21,
Noon — 1:00pm
Bankruptcy Law

CLE Committee Meeting
Bar Association Office

Wednesday, September 22 — 24

TFB Midyear Meeting
Orlando

Wednesday, September 22,
11:30am — 1:00pm

Solo Luncheon

Bar Association Office

Wednesday, September 22,
3:30pm — 4:30pm
Corporate Counsel
Committee Meeting

Bar Association Office

Wednesday, September 22,
5:00pm — 6:00pm

PBCBA Board of Directors
Meeting

Bar Association Office

Thursday, September 23,
6:00pm — 8:00pm
PBJA Dinner

Thursday, September 23,
6:30pm — 8:00pm

Small Claims Clinic

Lantana Road Library, Lantana

Tuesday, September 28,
5:30pm — 6:30pm

Legal Aid Board Meeting
Bar Association Office

Wednesday, September 29 — October 2
Board of Governors Meeting
‘Windsor Court, New Orleans, LA

Wednesday, September 29,

Noon — 1:00pm

Membership Committee Meeting
Bar Association Office

Thursday, September 30,

1:00pm — 6:00pm

Employment Law CLE Seminar
Bar Association Office
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