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Introduction
On December 1, 2000 several revisions to both the Federal Rules of Civil Procedure and the
Federal Rules of Evidence came into effect. The Civil Rules Amendments were a culmination of
four years study and review by the Discovery Subcommittee of the Judicial Conference Advisory
Committee on Civil Rules; review and request for comments by the Judicial Conference Committee
on Rules of Practice and Procedure, which then made some minor revisions; and submitted the
proposed Amendments to the Supreme Court of the United Statesm, which, in turn, submitted the

sameE! without any changes, under the Rules Enabling Act to the Congress, which likewise, made

Bl

no changes.™ The Rules of Evidence Amendments came after more than two years of review, debate

and comment and they were likewise transmitted by the United States Supreme Court to the
Congress on the same date without change.EI

Coming so soon after the 1993 revisions to the Federal Rules of Civil Procedure, and the
near contemporaneously enacted Judicial Improvements Act of 1990E|, as well as the trilogy of
United States Supreme Court decisions pertaining to expert testimonyl{,I the 2000 Amendments

attempt to bring order to both the mandatory disclosure requirements of the Federal Rules of Civil

Procedure and the gate-keeping role of the District Judges with respect to expert witnesses.



New Federal Rules of Civil Procedure
The recent amendment to Rule 26 of the Federal Rules of Civil Procedure now mandates all

District Court to generally require narrower initial mandatory disclosure at the beginning of the case,

except in eight proscribed categories of cases!El or unless the Court enters a specific order with

respect to an individual case, relieving the parties from disclosing, or the Parties stipulate to forego

Bl

disclosure.™ Federal Districts may no longer opt out of implementation of some or all of the Federal

bl However, it should be

Rules of Civil Procedure disclosure requirements, as they previously could.
noted that the scope of disclosure has generally been narrowed from the broader Arelevant to disputed
facts alleged with particularity in the pleadingsf to the now narrower, Amay use to support its claims
or defenses, unless solely for impeachment@lﬁI The Committee notes indicate that there is no
obligation to disclose, if the Party does not intend to use specific materials or a specific witness,

whether favorable or unfavorable.I”_'I

Not only does this more narrow definition of the scope of
discovery now apply to mandatory disclosure, it also is the standard for scope of discovery in
general, as indicated in Rule 26 (b) (1) ADiscovery Scope and Limits.{

f2]

Neither side may take more than 10 depositions, ~and the depositions cannot last more than
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one day of 7 hours, absent the entry of a court order or stipulation of the parties.~ Sanctions,
including reasonable costs and attorney-s fees may be imposed upon the Aperson responsible( for
frustration of the Afair examination of the deponent.@ n

Of course, there is no change to Rule 26 (a) (2), ADisclosure of Expert Testimony,@ and

unless otherwise ordered by the Court, expert disclosure shall take place@ 90 days before the trial

date or the date the case is to be ready for trial.@IEI



New Federal Rules of Evidence
Rule 702, Federal Rules of Evidence, now states:

Alf scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training or education, may testify thereto in the form of an opinion or
otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product
or reliable principles and methpds, and (3) the witness has applied the principles and methods
reliably to the facts of the case.

The Committee Notes explain that the change to Rule 702 was initially in response to

bal

DaubertIEI and that the Supreme Court granted certiorari in Kumho Tire™ before the Standing

Committee released the rule for public comment. The Committee Notes go on to state:

@The Committee unanimously found that the Court=s Analysis in Kumho was completely
consistent with, and supportive of, the approach taken by the proposed amendment. The Court in
Kumho held that the gatekeeper function applies to all expert testimony; that the specific Daubert
factors might apply to non-scientific expert testimony; and that the Rule 702 reliability standard
must be applied flexibly, depending on the filed of expertise. The proposed amendment precisely
tracks Kumbho in all these respects....

AThe Committee unanimously agreed that the Amendment would perform a great service
even after the Courtss resolution in Kumho. Even after Kumho, there are many unresolved questions
about the meaning of Daubert, such as 1) the standard of proof to be employed by the trial in
determining reliability; 2) whether the trial court must look at how the experts methods are applied;
and 3) the relationship between the expert:s methods and the conclusions drawn by the expert.
Moreover, even without any obvious conflicts on the specifics, the courts have divided more
generally over how to approach a Daubert question. Some courts approach Daubert as a rigorous
exercise requiring the trial court to scrutinize in detail the expert=s basis, methods and applications.
Other courts hold that Daubert requires only that the trial court assure itself that the expert=s opinion
is something more than unfounded speculation. The Evidence Rules Committee believes that the
adoption of the proposed rule change , and the Committee Note, will help to provide uniformity in
the approach to Daubert questions. The proposed amendment and the Committee Note cleﬁﬁly
envision a more rigorous and structured approach than some courts are currently employing.(

Rule 703, Federal Rules of Evidence has also been amended and now reads:

AThe facts or data in the particular case upon which an expert bases an opinion or inference
may be those perceived by or made known to the expert at or before the hearing. If of a type
reasonably relied upon by experts in the particular field in forming opinions or inferences upon the
subject, the facts or data need not be admissible in evidence in order for the opinion or inference to



be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the
proponent of the opinion or inference unless the court determines that their probative value in
Easisting the jury to evaluate the expert=s opinion substantially outweighs their prejudicial effect.f

Since the inception of the Federal Rules of Evidence in 1975, more aggressive attorneys
would use, or at least attempt to use former Rule 703, as a conduit for rampant hearsay testimony,
often by having an expert testify that others in his field agreed with his opinion or position, either

because he had discussed the facts of the case and his conclusions or opinions with them, or because
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they had written articles or textbooks that supported his position.~ Again the Committee Notes

highlight the previous problem and what is intended by the Amendment;

AUnder current law (i.e. the old Rule) litigants can too easily evade an exclusionary rule of
evidence by having an expert rely on inadmissible evidence in forming an opinion The inadmissible
information is then disclosed to the jury in the guise of the expertss basis.(sic) The proposed
amendment imposes no limit on an expert:=s opinion itself. The existing language of Evidence Rule
703, permitting an expert to rely on inadmissible information, if it is of the type reasonably relied
upon by experts in the field, is retained. Rather, the limitation imposed by the proposed amendment
relate to the disclosure of this inadmissible evidence to the jury. Under the proposed amendment, the
otherwise inadmissible information cannot be disclosed to the jury unless its probative value in
assisting the jury to evaluate the expert:s opinion substﬁﬂtially outweighs the risk of prejudice
resulting from the jury possible misuse of the evidence.(

This rule does not prohibit the opponent, as opposed to the proponent of the expert:s opinion
from delving into the basis of said expert=s opinion, and even introducing such basis or underlying
facts, if it is used for impeachment purposes, to show that there is weak support for said opinion.
Such move on cross examination, may unwittingly open the door, so that the proponent may then
also introduce the underlying facts or evidence.EI

An amendment to Rule 103, Federal Rules of Evidence will probably engender as much
litigation as it is intended to prevent. It will certainly be a possible source of legal malpractice for
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the unwary trial attorney also.” The new language states:



A Once the court makes a definitive ruling on the record admitting or excluding evidence, either at
or before trial, a party need not renew any objection or offer of proof to preserve a claim of error for
appeal.f ='(Emphasis added.)

The Committee Notes emphasizes that the trial practitioner must clarify on the record
whether a ruling is definitive or not, if that is otherwise unclear. It then goes on to state:

AEven where the court=s ruling is definitive, nothing in the amendment prohibits the court
from revisiting its decision, when the evidence is to be offered. If the court changes its initial ruling,
or if the opposing party violates the terms of the initial ruling objections must be made when the
evidence is offered to preserve the claim of error for appeal. The error, if any, in such a situation
occurs only when the evidence is offered and admitted. (United States Aviation Underwriters, Inc.
v. Olympia Wings, Inc. 896 F. 2d 949 956 (5th Cir., 1990)..

AA definitive advance ruling is reviewed in light of the facts and circumstances before the
trial court at the time of the ruling. If the relevant facts and circumstances change materially after the
advance ruling has been made, those facts and circumstances cannot be relied upon on appeal, unless
they have been brought to the attentiéf of the trial court by way of a renewed , and timely, objection,
offer of proof, or motion to strike.(

Conclusion

Attorneys, judges and forensic experts are going to need to be aware of these many
significant changes and the impact they will have on the way cases are prepared and tried and experts
are used in the future. Presumably these changes will eventually trickle down and become part of
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various states: rules of civil procedure and rules of evidence, as previous changes have done.
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